
A

_~~ ~ ki! , 5? t 
/ THE COMPTROLLER GENEFIAL

DECIGIDTU .v.½1;% OP THE U L-IN EO 81ATEf
0. w .. }4 A 3 11 I N G T'9. I. C . J

&

FILE: B-191906(1) DATE: NovaQber 1, 1973

MATTEF' 0F Dickson Forest Products, Incorporatec'

)1OlEST:
1, :;ztion 2431.59-2 of Timber Management

t.sction of Forest Service Manual provides
that presiding officer of timber sale has
discretion to call recess to auct n-.
It logically follows from this rule that
officer has discretion to extend recess,
especially where effect is to give L4 "Je:
opportunity to submit hinhest bid he
desires to make.

2. SectidV24-531.59-2 of, Fores.t Service Manual
prohibits urging bidder to make higher bid.
This rule is not violated by presiding
officer who suggests to representative
of company that their authorized bidder be
brought back into the auction room, if
firm desires to continue bidding.

Dickson Forest Products, Inc. (Dickson), through
its counsel, protested to our Office on May 8, :297S,
concerning the award by the United States Forest Service
of the Bogus Jim No. 7 timteC sale in the Black Hiils
National Forest to Wheeler Lumber and Pridge Company
(Wheeler).

On March 29, 1978, the Forest Service advertised
the Bogus Jim No. 7 timber sale and provided for the
submission of sealed bids by 10 a.m. on May 1, 1978.
Following the opening of the scaled bids, an oral
auction was held. Altiough five! sealed bids were
received, only Dickson and Wheeler participated in
the oral auction for the timber.

The presiding Forest Service officer, acting
pursuant to section 2431.59 of che Forest Service
Manual (FSM), announced thte terms 'nder which the sale
would be conducted. He stated that the participants
could submit one or more oral bids, anr that an oral
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bid would be accepted when it wos higher than the,
previous bid. In addition, it was established that
2 minutes would be allowed to elapse following tie
posting of each bid. If no higher bid wias received
within this period, the sale would be awarded to the
apparent high bIdder. The Forest Service officer also
informed participants that he wnuld consider requests
from bidders for reasonable extensions of the period
between bids and that short recesses would be granted
upon request.

Oral bidding was begun at approximately 10:15
a.m. At 11:09 a.m., Dickson's representative submitted
a bid, at which time W1heeler's representative requested
a 10-to-IS minute recess. The Forest Service officer
locked at his watch and stated that the bidding would
resume at 11:20 a.m. Wheeler's representative left
the room and had not returned by 11:20 a.m.; Dickson's
representative requested that the bidding resume, but
the Forest Service officer waited until 11:21 a.m.
to resume the bidding. At that time, he stated that
the 2-minute bidding period lad begun. Within the
2-minute period, Wheeler'5 representative rejoined the
auction and advanced the bid 1 cent. The auction
continued until Wheeler became the successful bidder,
at a price which was $1.91 per thousand board feet
(MBF) over the price offered by Dickson before the
recess.

Dickson contends that the 1 minute delay in
resuming the auction after the recess was a violation
of the ground rules set 'orth at the outset of the-
bidding and that the FoLest Service is estopped from
denying the effect of those rules. In support of its
position, uickson calls our attention to section 2431,
59-2 of the Timber Management section of the FSM.
That section proides in pertinent part:

"Before beginning the euction, the presiding
Forest officer will describe the auction
procedurrs. Each bidder should be given imrnple
time to bid, but thLrE is no need for inordinately
long periods between bids. Short recesses in
the bidding may De permitted at the request of
a bidder or in the discretion of the officer in
charge. The ai:ct iO ;i mlilIi 6 r'! on as lonr
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as necessary to establish the value of th.,
offering and to givc each biddar an opportunity
to submit the highest: bid he desires to make,
but no one will be urged to make a higher bid.
When deemed necessar:y a time Limit of not less
than 1 minute bctwun I bids may be established
to expedite sale procedures: hiwever, extensions
should be granted upon reasonable requests * i '."

Dickson argues that the quoted section was violated
by the Forest Service officer because he extended
the recess without a request from a bidder.

We disagree. Section 2431.59-2 specifically
provides that the officer in charge his the diszrstton
to call a recess. We agree with the Forest Service's
position that it logically follows from thiE rule
that the presiding officer has the difcretion to
extend a recess, especially where the effect is to
give a bidder an opportunity to submit the highest bid
he desires to mike. In fact, we find that the
Forest Service officer's action was the only appro-
priate action under the circumstances. Section 2431.
59-2 specifically requires that the auction be held
open as long as necessary to establish the value of
the offering. Without the extension of the rccess,
thic policy would have been thwarted, since the bidding
after the recess increased the sale price by $1.91 per
MBF.

In addition, our Office has consistently upheld
the discretion of presiding officers in timber sales
where the eLfect is to increase competition while not
disturbing the balance between the bidders. In a
case similar to the instant pcotest, the Forest Service
officer stated that a 5-minute ceriod would be allowed
between bids and that if no.further bids were received
wjithin the period, the auction would be closed.
Although a bidder intended to continue the bidding,
because of a misunderxtanding the 5-minute period
elapsed before the bidder submitted a higher bid. We
held that under section 2431.59-2 of the FSM, "it was
incumbent on the Forest officer who conducted the sale
to hdld the auction open ;ss long as any bidder expressed
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a desire to bid." Under the circumstances, no right
to the award vested with thA *i1ghU bidder at the ex-
piration of the 5 minutc3. B-166817, June 2, 19G9.

In B-J5G6r2, February 27, 1969, we held that a
4-hour postponement of bid opening for a timber sale
was proper where a t'Ldder was mistaken as to the
correct time of the bic. opening. In another case.
under a combined zualed bid-auction timber sale, we
heiu that the failure of the high nidder to furnish
a bid bond with its sealed bid, submitted to qualify
for oral bidding, was a minor informality and the
Er,rester's decision to include that bidder in the
oral auction was proper. 51 Camp. Gen. 182 (1971).

Two important factors i'nderlined the decisions
in these cases: (I) tihe absence of any showing of
prejudice to the other bidders, and (2) the effect
of enhancing competition. Both of these factors are
present in tihe instant protest. Dickson was not
prejudiced by the 1-minuze recess since it was given
an equal opportunity to contiame bidding for the sale
after the recess. The Forest Service officer's decis an
to extend the recess clearly encouraged competition,
as indicated by the S1.91 per MBF increase from
Dickson's bid prior to the recess.

Therefore, we find that the Forest Service officer's
action was consistent with our decisions in pricr
timber sale cases, as well as within the authority
vested in him by section 2431.59-2 of the FSM.

Dickson also alleges that the Forest Service
officer prompted another representative of Wheeler
to bring Wheeler's authorized bidder back into the
auction room after the recess, and theteby violated
thu prohibition against urning a bidder to make a
higher bid. Although there is conflicting evidence of
whether thin suggestion was made, we fail to see whr
impropriety in such action. Since there had been some
400 advances in bid prices during the first hour of
the auction, the Forest Service officer did not regard
Wheeler'ls absence as a withdrawal, but felt it was clear
that the firm intended to continue the bidding. The
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Forest Service officer was mandated by section 2431.59-
2 "to give each bidder act opportunity to submit LhL
highest bid he desires to make...". See B-166817, supra.
By suggesting tc a representative of Wheeler that the
firm's authorized bidder should return to the auction
room if he wished to cortintie bidding, the presiding
officer was oniv giving the bidder this opportunity.
Therefore, there is i.o violation of section 2431.59-2
of the FSM.

With regard to Dickson's argument that the
Forest Service is estopped from denying the effect of
the rules outlined at the beginning of the oral auction,
we- need only point out that in our opinion the rules
w~.--. observed. Dickson also contends that thte Forest
Service's conduct of the sule denied it due process
under the Fifth Amendment to the Constitution of the
United States. We fail'to see how any denial of
due process occurred, and the protester has not ex-
plained its position. We therefore find that Dickson
has not smet .ts nurden of proof on this issue.

Accordingly, the protest is denied.
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